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Material lack of consent to marriage1 

Article 293 para. (1) The Civil Code provides that the marriage concluded in violation 

of the provisions of art. 271 of the Civil Code governing marriage consent is null and void, 

according to which “marriage is concluded between a man and a woman by their personal and 

free consent”, it cannot be argued that the sanction of absolute nullity occurs if the consent 

has not been freely expressed, taking into account the provisions of art. 298 Civil Code. Thus, 

in the case of vitiated consent, so in the situation where the consent has not been freely 

expressed, the sanction that intervenes is the relative nullity.2 

Therefore, as regards consent to marriage, only its material absence entails the absolute 

nullity of the legal act, whether the future spouse appeared in person before the registrar, but 

refused to consent to the marriage, whether one or both spouses were absent from the 

marriage ceremony regardless of whether or not the absent person or persons were 

"represented", knowing that in the matter of marriage representation is not allowed.3 

In practice, the material lack of consent was rarely retained. In one case4, it was sought 

to establish the absolute nullity of the marriage on the grounds that, although the marriage 

was concluded in the name of the wife-defendant, in reality it was her sister who appeared 

before the registrar, who "represented" the defendant and "consented" to the marriage in her 

stead, which is obviously inadmissible, as in matters of marriage representation is not 

allowed. 

 

 

 

 
1 Art. 293 par. (1) corroborated with art. 271 Civil Code. 
2 Cristian Mareş, Nulitatea căsătoriei în reglementarea Codului civil, in the Dreptul Magazine, nr. 9/2012, p. 63. 
3 Emese Florian, Comment (to art. 293), în Noul Cod civil. Comentariu pe articole. Art. 1-2664 (coordonators: 

Flavius-Antoniu Baias, Eugen Chelaru, Rodica Constantinovici, Ioan Macovei), C.H. Beck Publishing House, 

Bucharest, 2012, p. 296.  
4 Supreme Court, civil section, decision no. 473/1985, Directory of judicial practice in civil matters of the 

Supreme Court and other courts for the years 1980-1985, I. Mihuță, p. 12 apud Emese Florian, Dreptul familiei, 

4th edition, C.H. Beck Publishing House, Bucharest, 2011, p. 50. 
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Marriage concluded in case of lack of matrimonial age5  

According to art. 294 para. (1) Civil Code, the marriage concluded by the minor who 

has not reached the age of 16 is struck by absolute nullity. 

The sanction of absolute nullity occurs regardless of whether only one or both spouses 

were under the age of 16, or whether or not they had the consent and authorization provided 

for the marriage of the 16-year-old minor, although the guardianship court is unlikely to 

authorize the marriage of a minor under the age of 16.6 

Although we are in the presence of an absolute nullity, unlike the common law, the 

nullity of the marriage can be covered, according to the provisions of par. (2) of art. 294 Civil 

Code, in the following two situations: 

a) if until the finality of the court decision, both spouses have reached the age of 18, 

respectively the matrimonial age provided by law. The reason for such a rule is that as soon as 

the spouses have reached the age of marriage, no one and nothing can prevent them from 

remarrying; 

b) if the wife gave birth to a child or became pregnant. In this situation, there are two 

reasons why the stated rule was established, namely: the two circumstances, birth or 

pregnancy, fully prove the real puberty of the spouses, and the legislator's concern is to 

maintain the marriage out of the need to protect the child's interests.7 

The nullity is covered, and therefore the marriage remains valid, even if the woman 

gave birth to a stillborn child, or interrupted the course of the pregnancy, because in both 

circumstances it was proven that she is able to have normal marital relations and procreate.8 

 

Lack of gender differentiation9 

Article 277 Civil Code prohibits same-sex marriage. It is true that art. 293 para. (1) 

Civil Code does not expressly list among the cases of absolute nullity of marriage the 

marriage concluded with the non-observance of the provisions of art. 277 Civil Code. 

However, art. 271 of the Civil Code stipulates that a marriage can be performed only between 

a man and a woman, i.e. between persons of the opposite sex. Violation of the provisions of 

art. 271 of the Civil Code is sanctioned with the absolute nullity expressly provided by art. 

293 para. (1) Civil Code. Such a sanction occurs not only when the provisions regarding 

consent to marriage have not been complied with, but also when the other requirement of art. 

271 Civil Code was ignored, that of concluding marriage between a man and a woman.10 

The marriage of persons whose sex is not well specified will also be affected by 

absolute nullity, so that, for this reason, the consummation of the marriage is not possible.11 

 

 

 

 
5 Art. 294 Civil Code. 
6 Cristian Mareş, Dreptul familiei, 2nd edition, revised and enlarged, C.H. Beck Publishing House, Bucharest, 

2015, p. 133. 

For good reasons, the minor who has reached the age of 16 may marry on the basis of a medical certificate, with 

the consent of his parents or, as the case may be, of the guardian and with the authorization of the guardianship 

court in whose district the minor has his domicile [art. 272 para. (2) Thesis I Civil Code]. 
7 Dumitru Lupulescu, Ana-Maria Lupulescu, Căsătoria și efectele sale, Universul Juridic Publishing House, 

Bucharest, 2019, p. 210-211. 
8 Dumitru Lupulescu, Ana-Maria Lupulescu, Dreptul familiei, C.H. Beck Publishing House, Bucharest, 2006, p. 

132 apud Dumitru Lupulescu, Ana-Maria Lupulescu, Căsătoria și efectele sale…,  op. cit., p. 211.  
9 Art. 293 par. (1) Civil Code corroborated with art. 277 par. (1) and art. 271 Civil Code. 
10 Gabriela Cristina Frenţiu, Comentariile Codului civil. Familia (art. 258-534), Hamangiu Publishing House, 

Bucharest, 2012, p. 101. 
11 Alexandru Bacaci, Viorica-Claudia Dumitrache, Cristina Codruța Hageanu, Dreptul familiei, 7th edition, C.H. 

Beck Publishing House, Bucharest, 2012, p. 147. 
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The marriage entered into by a person who is already married12 

A marriage entered into by a person having the status of spouse resulting from a 

previous marriage that is still in existence is sanctioned with the absolute nullity of the 

subsequent marriage. This case of nullity has the purpose of defending the principle of 

monogamy.13 

The finding of the absolute nullity of the marriage, in this case, presupposes the 

fulfillment of two cumulative conditions14: 

a) there is a marriage of one of the spouses, legally valid at the time of the subsequent 

marriage, in the sense that it was not dissolved through a final court decision (or on the date of 

issuance of the divorce certificate) or annulled by a final court decision, and nor did it cease 

by death physically ascertained or by death declared by a final judgment of the spouse in that 

marriage. 

According to art. 382 Civil Code with the marginal name “Date of dissolution of the 

marriage”, the marriage is dissolved from the day when the decision by which the divorce was 

pronounced remained final. By exception, if the divorce action is continued by the heirs of the 

plaintiff spouse, according to art. 380 Civil Code, the marriage is considered dissolved on the 

date of death. In the case provided by art. 375 of the Civil Code, the marriage is dissolved on 

the date of issuance of the divorce certificate. 

The jurisprudence has ruled that the dissolution or termination of the previous marriage 

after a new marriage has become irrelevant, because the nullity of the marriage refers to the 

state of affairs existing at the time of its existence, so that the absolute nullity is not covered 

by the disappearance, after the marriage which was the cause of the sanction.15 

Regarding the presumed date of death of the missing person, art. 52 para. (1) Civil Code 

stipulates that the person declared dead is considered to have died on the date on which the 

final decision established it as the date of death. If the decision does not show the time of 

death, it is considered that the person declared dead has died in the last hour of the day 

established as the date of death. 

If the person declared dead is alive, the annulment of the decision by which the death 

was declared can be requested at any time, according to [art. 54 para. (1) Civil Code]. 

According to art. 293 para. (2) Civil Code, if the spouse of a person declared dead has 

remarried and, after that, the decision declaring death is annulled, the new marriage remains 

valid, if the spouse of the person declared dead acted in good faith. The first marriage is 

considered dissolved on the date of the conclusion of the new marriage. 

As can be seen, the legal provisions are applicable only in the event that the spouse of 

the person declared dead acted in good faith, i.e. he/she was not aware of the fact that his/her 

spouse presumed dead by court decision is alive. Therefore, in the event of the reappearance 

of the spouse presumed dead, the new marriage of the spouse acting in bad faith will be struck 

by absolute nullity, maintaining the previous marriage.16 

 
12 Art. 293 par. (1) corroborated with art. 273 Civil Code.  
13 Aurelian Gherghe, Nullity of the legal act of marriage, in Noul Cod civil. Studii şi comentarii, vol. I, Book I 

and Book II (art. 1-534), by Marilena Uliescu (coordinator), Mircea Duţu, Marilena Uliescu, Bogdan Pătraşcu, 

Sache Neculaescu, Ionuţ Dojană, Tiberiu Ţiclea, Filip Pavel, Raluca Dimitriu, Lucia Uţă, Iolanda Boţi, 

Gheorghe Buta, Smaranda Angheni, Iosif Urs, Silvia Cristea, Dumitru Dobrev, Dan Lupaşcu, Cristiana Mihaela 

Crăciunescu, Aurelian Gherghe, Cristian  Jora, Mihaela Gabriela Berindei, Universul Juridic Publishing House, 

Bucharest, 2012, p. 679. 
14 Idem, p. 679-680. 
15 Caraş-Severin County Court, civil decision no. 1/1982, in Legislaţia familiei şi practica judiciară în materie 

by I. Hatmanu, A. Arhip, A. Iacovescu, Ministry of Justice, 1987, p. 256  apud Aurelian Gherghe, Nullity of the 

legal act of marriage, in Noul Cod civil. Studii şi comentarii, vol. I, Book I and Book II (art. 1-534), op. cit., p. 

680. 
16 Aurelian Gherghe, Nullity of the legal act of marriage, in Noul Cod civil. Studii şi comentarii, vol. I, Book I 

and Book II (art. 1-534), op. cit., p. 680. 
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b) the last marriage was concluded according to the law. 

 

Marriage between relatives in a degree prohibited by law17 

The marriage between the relatives in a straight line, as well as between the relatives in 

a collateral line up to and including the 4th degree is prevented according to art. 274 Civil 

Code. The conclusion of such a marriage, in spite of the interdiction instituted by the 

legislator, leads to its absolute nullity in terms of family law, and, from a penal standpoint, it 

may constitute the crime of incest, considering that art. 377 of the Criminal Code criminalizes 

sexual intercourse between direct-line relatives or between brothers and sisters.18 

Such a marriage is forbidden, regardless of whether the kinship results from the 

marriage or from outside the marriage, and in the same way the adoptee is prevented from 

marrying their natural relatives.19 

The sanction that intervenes is the absolute nullity, since the sexual relations between 

relatives are forbidden for biological and moral reasons, the protected interest being a general 

one, of the whole society.20 

The same solution applies to the marriage concluded between those who became such 

relatives by adoption [art. 274 para. (3) Civil Code]. The justification for the solution is that 

the adoptee becomes a relative of the adopter's relatives, as their natural child, and the rights 

and obligations arising from the filiation between the adoptee and his natural parents and 

relatives cease. The logical consequence is that both the marriage concluded between the 

adopter and his relatives, on the one hand, and between the adoptee and his descendants, on 

the other hand, is null and void, as well as the one concluded between the adoptee and his 

natural relatives.21 

 

Marriage concluded by the deranged or mentally deficient22 

For the purposes of the Civil Code, as well as the civil legislation in force, the 

expressions derangement or mental deficiency mean a mental illness or mental disability that 

determines the person's mental incompetence to act critically and predictively from the point 

 
17 Art. 293 par. (1) Civil Code corroborated with art. 274 Civil Code.  
18 See Alexandru Bacaci, Viorica-Claudia Dumitrache, Cristina Codruţa Hageanu, op. cit., p. 143; Ioana Nicoleta 

Gheberta, Nulitatea căsătoriei în dreptul român și comparat, Universul Juridic Publishing House, Bucharest, 

2017, p. 162. Art. 405 Cod civil: "(1) Natural kinship is the connection based on the descent of a person from 

another person or on the fact that several persons have a common ancestor. (2) Civil kinship is the connection 

resulting from the adoption concluded under the conditions provided by law." Art. 406 Civil Code – Straight line 

or collateral kinship: “(1) Kinship is a straight line in the case of the descent of a person from another person and 

may be ascending or descending. (2) Kinship is in a collateral line when it results from the fact that several 

persons have a common ancestor. (3) The degree of kinship is established as follows: a) in a straight line, by 

number of births: thus, children and parents are first-degree relatives, grandchildren and grandparents are 

second-degree relatives; b) in collateral line, according to the number of births ascending from one of the 

relatives to the common ascendant and descending from him to the other relative, thus, the brothers are second 

degree relatives, uncle or aunt and nephew/niece, third degree she, the first cousins, of the fourth degree ”. 
19 Alexandru Bacaci, Viorica-Claudia Dumitrache, Cristina Codruţa Hageanu, op. cit., p. 143. 
20 Ibidem. 
21 Ibidem. Art. 274 Civil Code – Prohibition of marriage between relatives: “(1) It is prohibited to conclude 

marriage between relatives in a straight line, as well as those in a collateral line up to and including the fourth 

degree. (2) For good reasons, the marriage between the relatives in collateral line of the fourth degree may be 

authorized by the court of guardianship in whose district the person requesting the approval has his domicile. 

The court will be able to rule on the basis of a special medical opinion given in this regard. (3) In the case of 

adoption, the provisions of para. (1) and (2) are applicable both between those who became relatives by adoption 

and between those whose natural kinship ceased by the effect of adoption. " 
22 Art. 293 par. (1) corroborated with art. 276 Civil Code 
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of view of the social and legal consequences that may arise from the exercise of civil rights 

and obligations.23 

The prohibition to marry is imposed on the mentally deranged and the mentally 

deficient in a categorical and absolute manner (art. 276 Civil Code). The sanction is on the 

same note of firmness: it concerns the marriage of the mentally deranged or the mentally 

weak with any person, even if the latter would know the state of insanity and would be willing 

to accept marriage, regardless of how the insane or mentally deficient is or is not under 

judicial interdiction - since art. 276 of the Civil Code does not distinguish between them - and 

is incompatible with derogations capable of removing the sanction of absolute nullity of 

marriage.24 

 

Lack of solemnity and publicity of the marriage celebration25  

The lack (total or partial) of solemnity at the conclusion of the marriage entails the 

absolute nullity of the marriage thus concluded.26 

According to art. 287 para. (1) Civil Code, the future spouses are obliged to appear 

together at the mayor's office in order to give their consent to the marriage publicly, in the 

presence of 2 witnesses, before the registrar. The provisions of art. 287 para. (1) Civil Code 

must be observed also in those cases where the law allows the celebration of the marriage by 

the registrar outside the headquarters of the Public Registry [art. 287 para. (2) Civil Code]. 

From these legal provisions it results that the elements of the solemnity consist in: a) the 

marriage is concluded in front of the registrar; b) the marriage is concluded in a certain place; 

c) the marriage is concluded in the effective and concomitant presence of the future spouses 

who personally and successively express their consent, in the presence of 2 witnesses.27 

Thus, as causes that lead to the non-existence of the solemnity we enumerate: a) the lack 

of the registrar from the celebration of the marriage; b) the absence of one of the future 

spouses; c) lack of expression of consent according to the law; d) failure to declare the 

conclusion of the marriage by the registrar; e) lack of witnesses at the conclusion of the 

marriage.28 

The lack of publicity of the marriage leads to it being considered clandestine.29 

Unlike the previous regulation of the Family Code, the Civil Code did not take over the 

lack of publicity of the marriage declaration as an express cause of absolute nullity. However, 

in the literature it was appreciated that, applying by analogy art. 1253 Civil Code30, the 

sanction of absolute nullity will intervene in case of violation of the publicity of the marriage 

declaration. 31 

According to art. 283 Civil Code and art. 26 of Law no. 119/1996 regarding the civil 

status documents, the registrar orders the publication of the marriage declaration on the day of 

its receipt, by posting the extract in a special place arranged at the headquarters of the local 

community public service for registration of persons or town hall, respectively at the 

 
23 Art. 211 of the Law no. 71/2011 for the implementation of Law no. 287/2009 on the Civil Code, published in 

the Official Gazette no. 489 of July 8, 2011, as subsequently amended and supplemented. 
24 Emese Florian, Dreptul familiei, op. cit., p. 53. 
25 Art. 293 par. (1) cod civil corroborated with art. 287 Civil Code 
26 See Dan Lupaşcu, Cristiana Mihaela Crăciunescu, op. cit., p. 261. 
27 See Cristian Mareș, Dreptul familiei, op. cit., p. 135. 
28 Cristian Mareș, Dreptul familiei, op. cit., p. 136. 
29 Ibidem. 
30 Art. 1253 Civil Code – Virtual nullity: "Unless the law provides for the sanction of nullity, the contract is also 

terminated when the sanction of absolute or, as the case may be, relative nullity must be applied in order for the 

purpose of the violated legal provision to be achieved." 
31 Cristian Mareș, Dreptul familiei, op. cit., p. 136; Dan Lupașcu, C.M. Crăciunescu, Dreptul familiei, Universul 

Juridic Publishing House, Bucharest, 2011, p. 187 apud Cristian Mareș, Dreptul familiei, op. cit., p. 136; See 

Dan Lupaşcu, Cristiana Mihaela Crăciunescu, Dreptul familiei, 2017, p. 262. 
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diplomatic mission or consular post where the marriage is to be concluded, as well as on the 

website. If applicable, the marriage declaration is also displayed at the headquarters of the 

local community public service for the registration of persons or of the town hall where the 

other spouse has his domicile or residence. 

The publicity can be real, but also virtual, in the sense that the access of any person 

who wants to attend the marriage is ensured. However, whether or not more than one person 

is present, the presence of two witnesses is mandatory.32 

 

Lack of competence of the registrar 

The violation of the territorial and personal competence does not attract the sanction of 

nullity of the marriage, but, possibly, the disciplinary sanction of the registrar.33 

The marriage is null and void only if it was concluded by an official who did not have 

the quality of registrar (competence ratione materiae), unless he publicly exercised the status 

of registrar, in compliance with all legal provisions, and the future spouses did not know, at 

the time of the marriage, the lack of this quality. This time the nullity results from the per a 

contrario interpretation of the provisions of art. 102 Civil Code.34 

 

Fictitious marriage35 

Marriage is fictitious when it is concluded for purposes other than that of starting a 

family [art. 295 para. (1) Civil Code]. The nullity of the marriage operates whenever at least 

one of the spouses has pursued a purpose other than that of starting a family. 36 

Fiction should not be confused with simulation. Simulation always involves a 

simulation agreement37, a convention by which the parties agree that the public act is 

apparent, in order to mislead third parties. In the case of fictitiousness, if at least one of the 

spouses pursues a purpose other than that of starting a family, the marriage is absolutely null 

and void. Also, the simulation is found, in principle, in the case of patrimonial acts and does 

not apply to non-patrimonial acts (art. 1294 Civil Code). Or, the marriage is an act of civil 

status, of public order, and the simulation does not apply to it.38 

As it is a matter of factual circumstances, the proof of fictitiousness can be made by any 

means of proof.39 

According to art. 295 para. (2) Civil Code, the nullity of the marriage is covered if, until 

the finality of the court decision, the cohabitation of the spouses intervened, the wife gave 

birth or became pregnant or 2 years have passed since the conclusion of the marriage. These 

grounds for covering nullity are fully justified, given that, as long as family relations have in 

fact been established, even if another purpose had been pursued at the conclusion of the 

marriage, the nullity is no longer justified, whereas the aim pursued by the legislator has been 

achieved.40 

 
32 Cristian Mareș, Dreptul familiei, op. cit., p. 136. 
33 Dan Lupaşcu, Cristiana Mihaela Crăciunescu, op. cit., p. 264. 
34 Ibidem. Art. 102 Civil Code: “Civil status documents drawn up by a person who has publicly exercised the 

attributions of registrar, in compliance with all legal provisions, are valid, even if that person did not have this 

quality, unless the case when the beneficiaries of these acts were aware, at the time of their elaboration, of the 

lack of this quality. " 
35 Art. 295 Civil Code. 
36 Bujorel Florea, Vlad Teodor Florea, Dreptul familiei și actele de stare civilă, Hamangiu Publishing House, 

Bucharest, 2019, p. 105.  
37 Fl.A. Baias, Studii de doctrină și jurisprudență, Rosetti Publishing House, Bucharest, 2008, p. 67 apud Bujorel 

Florea, Vlad Teodor Florea, op. cit., p. 105. 
38 Bujorel Florea, Vlad Teodor Florea, op. cit., p. 105-106. 
39 Idem, p. 106. 
40 Marieta Avram, Drept civil. Familia, 2nd edition, revised and enlarged, Hamangiu Publishing House, 

Bucharest, 2016, p. 87. 
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